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Who is covered by WorkChoices?
For NSW, the big one is:
Trading, financial and foreign corporations
(constitutional corporations) and their
employees.
To be considered a trading or financial corporation an
employer must meet two tests:
1.

an employer must be incorporated; and

2.

the employer’s trading or financial activities must
be ‘significant’ or ‘substantial’

Who else is covered by WorkChoices?
•

employees and employers in the Australian Capital
Territory, the Northern Territory and Christmas and
Cocos (Keeling) Islands;

•

the Commonwealth, including its authorities, and its
employees;

•

employers in respect of waterside, maritime and
flight crew employees employed in connection with
interstate, overseas, inter-territory or state-territory
trade and commerce; and

•

employees and employers in Victoria.

Trading Corporations
Basic Principles
From Toohey J in Hughes v. West Australian Cricket
Association (Inc) (1986) 19 FCR 10:
1.

The mere fact that a corporation trades does not mean that it is a trading
corporation. Reg. v. Trade Practices Tribunal; Ex parte St. George County Council (1974) 130
CLR 533 at 543, 562 ("St. George County Council"); Reg. v. Federal Court of Australia; Ex parte
W.A. National Football League (1978-1979) 143 CLR 190 at 219, 234 ("Adamson")

2.

The purpose of incorporation, propounded in St. George County Council, is
no longer a valid test. The test is one of the current activities of the
corporation. Adamson; State Superannuation Board v. Trade Practices Commission (1983)
57 ALJR 89 at 96 ("State Superannuation Board").

3.

But the current activities test is not the sole criterion for determining whether
a corporation is a trading corporation. Thus where a corporation has not
begun to trade, its character may be found in its constitution. Even when
there are current activities, the corporation's constitution is not completely
irrelevant Fencott v. Muller (1982-1983) 152 CLR 570 at 602.

Trading Corporations
Basic Principles (Continued)
From Toohey J in Hughes v. West Australian Cricket
Association (Inc) (1986) 19 FCR 10 (Continued):
4.

Views as to the necessary extent of trading activity have varied. It must be a
substantial corporate activity (Barwick C.J. in Adamson at 208); the trading
activities must form a sufficiently significant proportion of the corporation's
overall activities (Mason J. in Adamson at 233, with Jacobs J. concurring at 237); the
trading activities should not be insubstantial (Murphy J. in Adamson at 239); the
corporation must carry on trading activities on a significant scale (Mason,
Murphy and Deane JJ. in State Superannuation Board at 96; Deane J. in Commonwealth v.
Tasmania (1983) 46 ALR 625 at 833).

5.

An incorporated sporting body can be a trading corporation if its activities
meet the required test. Adamson.

6.

In particular, incorporation under a statute such as the Associations
Incorporation Act does not prevent a corporate body from being a trading
corporation if its activities warrant that description. Adamson at 232.

Trading Corporations
Basic Principles (Continued)
From Toohey J in Hughes v. West Australian Cricket
Association (Inc) (1986) 19 FCR 10 (Continued):
7. Trading denotes the activity of providing, for reward, goods or
services. Re Ku-ring Gai Co-operative Building Society (No. 12) Ltd. (1978) 22 ALR 621 at
624-625; St. George County Council at 569-570; Bevanere Pty. Ltd. v. Lubidineuse (1985) 7 FCR
325 at 330-331

8. The Trade Practices Act itself draws a distinction between trading
corporations and financial corporations; nevertheless the two
classes are not mutually exclusive. State Superannuation Board at 96.

Trading Corporations
Basic Principles (Continued)
From Wilcox J in Re: E v Australian Red Cross Society (1991)
99 ALR 601 at 633-4
“…I do not think that it is appropriate to describe the gratuitous provision
of a public welfare service, substantially at government expense, as the
conduct of a ‘trade’.
…In relation to the supply of blood, it seems to me that the first and
second respondents do not engage in trading activities. They engage in
a major public welfare activity pursuant to agreements with the
Commonwealth and the various State governments under which they will
be reimbursed most of their costs.
…But, leaving out of account the blood transfusion income, the first and
second respondents each earn considerable sums of money from the
sale of goods.”

Trading Corporations
Basic Principles (Continued)
From Kirinari Residential Services (Vic) and (NSW) Inc. (C No.
10775 of 1995) (732/96 Print N2535)
“In [the Red Cross case] the Federal Court considered the status of the
Society and the New South Wales Division of the Society in two stages:
the substantial activity of the Society was the supply of blood free
of charge. It was this activity which was found not to constitute
engagement in trade;
the Society was nevertheless found to be a trading corporation
because trading constituted a substantial and not merely a
peripheral corporate activity. Approximately 4.4% of the
revenue of the Society and 15.6% of the revenue of the New
South Wales Division was raised through trading activities.
… therefore, the Red Cross and its New South Wales Division were
found to be ‘trading corporations’”

Trading Corporations
Basic Principles (Continued)
From Maureen J Belcher v Aboriginal Rights League
Incorporated 311/99 P Print R3369 [1999] IRCommA 295
“It is argued here that the ‘vast majority’ of the respondent's income is derived from grants
and that its trading activity is limited to the income derived from residents of the employer's
hostel who are obliged by law to contribute 85% of their pensions towards the cost of their
care at the hostel.
…It is submitted that in the period of the 1996/97 financial year, the total proportion of the
residents' contribution was 28.35%. In the financial year 1997/98 [the relevant year] the
equivalent figure is 14.22% and the estimate for 1998/99 is some 15.39%
…It is also submitted that while the figures have varied over the past three years the
"nature" of the trade has not altered. The applicant also relies on the decision of Barwick
CJ in re Adamson to argue that the description of ‘trading corporation’ ‘... must be given its
full content, generously rather than restrictively construed’. It is submitted that ‘substantial’
and ‘significant’ have in other instances been less than 20% of total income.
…Plainly the removal from the total revenue of the income that derives from trade would be
very significant and in the context substantial. I consider that the applicant has satisfied the
preliminary point and that the respondent is a trading corporation for the purposes of the
Act.”

Trading Corporations
Basic Principles (Continued)
From Mark Fowler v Syd-West Personnel Limited

(761/98 N Print

Q2463) [1998] IRCommA 904
“Turning to SWP's activities that might be called trading activities:
1.

Investing money in a bank account and thus receiving interest ($6631.23 in the
financial year ended 30 June 1997). In my view this activity, by the recipient of grants
totalling $398,655.00 for that financial year, is insignificant in the extreme. Further, I
doubt whether the activity can properly be called trading. [1.6%]

2.

Obtaining income from other sources (being internal transfers of $98.30 and an
insurance payment of $1,150.00 in the year ended 30 June 1997). In my view these
amounts were not received from trading. If they were, they are insignificant. [0.3%]

3.

Trading-in of motor vehicles. While the amount of income received in 1996-1997
($38,152.00) was substantial it is, in my view, not sufficiently significant in the context
of SWP's overall activities, to make SWP a trading corporation. [9.5%]

4.

Renting premises. Assuming that this is a trading activity, it is in my view not
sufficiently significant to make SWP a trading corporation. [$6,971.70: 1.7%]

5.

Activities (1) to (4) in total. If one looks at the totality of (1) to (4) [13.3%] it is not, I
think, the case that they are so significant as to make SWP a trading corporation.”

Trading Corporations
Alarm Bells for NGOs
IF an NGO:
1.

is incorporated under State or Federal laws;

2.

derives some of its income from sources other than its
funding bodies;

3.

its additional income is earned through the provision of
goods or services; and

4.

as a gross figure that additional income approaches
10% of the NGO’s total gross income
(PARTICULARLY if the additional income is derived
from a single type of activity such as a fee for service);
THEN the NGO may be a trading corporation and needs to
get proper advice asap.

Trading Corporations
Alarm Bells for NGOs (Continued)
Immediate action if an NGO suspects it may be a
trading corporation:
1.

Get legal advice;

2.

DO NOT enter into any agreement with employees
until the position has been clarified;

3.

DO NOT make any representations to anyone as to
what award or over-award conditions may apply to a
position (other than the AFPCS minima), particularly if
advertising that position.
Severe penalties can flow from negotiating
agreements with prohibited content and making
representations that an agreement does not contain
prohibited content.

If the employer is a ‘trading’ or
‘financial’ corporation etc
AND there is a workplace agreement in place :
Is it Federal (a ‘pre-reform agreement’ under Schedule 7):
Terms prevail over award; ‘anti-AWA terms’
unenforceable (see next slide); does not need to comply
with AFPCS minima
or State (a ‘preserved state agreement’ under Schedule 8):
Operates until expires or replaced by WorkChoices
agreement; may not be extended; ‘prohibited content’
unenforceable; does not need to comply with AFPCS
minima

Anti-AWA Terms
‘Anti AWA term’ means a term of a pre-reform certified
agreement that prevents the employer bound by the
agreement from making a pre-reform AWA or an AWA
with an employee bound by the agreement. (Schedule 7,
Part 2, Division 1 Clause 8)

If the employer is a ‘trading’ or
‘financial’ corporation etc
and there is no workplace agreement in place but
there is a relevant award:
Is it Federal (a ‘pre-reform award’ under Schedule 6):
Only covers ‘allowable award matters’; ‘non-allowable
award matters’ unenforceable; needs to comply with
AFPCS minima
or State (a ‘notional agreement preserving state award’ or
‘transitional federal agreement’ under Schedule 8 Pt 3):
Retains nominal expiry date; needs to comply with
AFPCS minima; 3 years to make transition to Federal
system

If the employer is a ‘trading’ or
‘financial’ corporation etc
and there is no workplace agreement or relevant
award in place:

The common law of employment continues to apply plus
applicable state & federal legislation. Option for
employers to enter into WorkChoices agreements.

If the employer is not a ‘trading’ or
‘financial’ corporation etc (an
‘excluded employer’)
AND there is a workplace agreement in place :
Is it Federal (a ‘pre-reform agreement’ under Schedule 7 Pt
2):
Continues to operate, within 5 year transitional period,
until it expires; prevails over Federal awards, preserved
state agreements, or notional agreements preserving
state award
or State (collective or individual)
Continues to operate under State system outside of
WorkChoices

If the employer is not a ‘trading’ or
‘financial’ corporation etc (an
‘excluded employer’)
and there is no workplace agreement in place but
there is a relevant award:
Is it Federal (a ‘transitional award’ under Schedule 6):
Continues in operation within 5 year transitional period;
lapses if negotiated through trade union or employer
organization and membership ceases; ceases on making
state agreement

or State:
Continues to operate under State system

If the employer is not a ‘trading’ or
‘financial’ corporation etc (an
‘excluded employer’)
and there is no workplace agreement or relevant
award in place:

The common law of employment continues to apply plus
applicable state & federal legislation. There is NO option
for employers to enter into WorkChoices agreements.

So, how many employers in NSW
are ‘excluded employers’?
As at June 2004, out of 1,054,176 businesses in NSW,
756,092 were non-employing. Of the 298,084 employing
businesses, 270,814 (91%) employed fewer than 20
people.
Given that approximately 49.5% of these businesses
will have been conducted by trusts, partnerships and
sole proprietors (based on ABS figures), that leaves
approximately 134,052 employing small businesses
in NSW that are ‘excluded employers’ under
WorkChoices.

Provisions that apply to all employers
(including those not in WorkChoices)
1. Equal remuneration for work of equal value
2. Parental leave
3. Unlawful termination
4. Redundancy Consultation: if terminating 15 or more
employees due to redundancy, need to consult with
relevant unions
5. Union Right of entry
6. Notice Provisions (Part 12, Division 4)

The Australian Fair Pay And Conditions
Standard (AFPCS) (Part 7 of the Act)
The AFPCS sets out the minimum wages and
conditions of employment that apply to employees
in the WorkChoices system. Minimum conditions
of employment are:
1. a maximum of 38 ordinary hours of work per week (plus
reasonable additional hours of work) (Division 3);
2. four weeks of paid annual leave (with an additional week
for shift workers) (Division 4);

The Australian Fair Pay And Conditions
Standard (AFPCS) (Part 7 of the Act) (Cont.)
The AFPCS sets out the minimum wages and conditions of
employment that apply to employees in the WorkChoices
system. Minimum conditions of employment are:
3. ten days of paid personal/carer’s leave (including sick
leave and carer’s leave), with provision for an additional
two days of unpaid carer’s leave per occasion and an
additional two days of paid compassionate leave per
occasion (Division 5); and
4.

52 weeks of unpaid parental leave (including maternity,
paternity and adoption leave) (Division 6)

Unfair Dismissal under WorkChoices
Employees cannot claim for unfair
dismissal if they are:
• employed by an employer with 100 or fewer employees
• terminated within the “qualifying period of employment”
(generally six months)
• engaged for a specified period of time
• engaged for a specified task
• engaged under a fixed-term trainee agreement
• seasonal employees
• terminated for, or for reasons that include, genuine
operational reasons
• not employed under award derived conditions and their
remuneration exceeds $94,900 per annum

Unfair Dismissal under WorkChoices
Factors required to be taken into
account in determining a claim:
• Was there a valid reason relating to the employee’s
capacity or conduct (including its effect on the safety and
welfare of other employees)?
• Was the employee notified of the reason?
• Was the employee given an opportunity to respond to any
reason related to their capacity/ conduct?
• If termination was related to performance, was the
employee warned of their unsatisfactory performance?
• The size of the employer’s undertaking and absence of HR
specialists and the likely effect this would have on
termination procedures

Unfair Dismissal under WorkChoices
Available Remedies:

• Reinstatement and attendant orders regarding continuity of
service
• Back pay
• If reinstatement is inappropriate, an amount in lieu of
reinstatement to a maximum of six months’ remuneration

Unfair Dismissal under WorkChoices
What must be considered by the
Commission in awarding remedies?
• Where reinstatement is ordered, the income earned
between termination and the order for reinstatement and
the likely income to be earned between the order and
actual reinstatement
• If misconduct contributed to the decision to terminate the
employment, an amount awarded in lieu of reinstatement
must be reduced by an appropriate amount in consideration
of the misconduct
• No amount is to be awarded by way of compensation for
shock, distress, humiliation, or other analogous hurt caused
to the employee by the manner of terminating the
employment

Unfair Dismissal under WorkChoices

Limitation Period:
An application for unfair dismissal must be lodged
with the AIRC within 21 days after termination of
employment. The AIRC can extend this period.

Unlawful Termination Under
Workchoices: Part 12 Division 4
Grounds: Section 659(2)
• Temporary absence from work because of illness or injury
within the meaning of the regulations
• Trade union membership or participation in trade union
activities outside working hours or, with the employer’s
consent, during working hours; non membership of a trade
union
• Seeking office as, or acting or having acted in the capacity
of, a representative of employees; the filing of a complaint,
or the participation in proceedings, against an employer
involving alleged violation of laws or regulations or recourse
to competent administrative authorities

Unlawful Termination Under
Workchoices:
Grounds: Section 659(2)(Continued):
• Refusing to negotiate in connection with, make,
sign, extend, vary or terminate an AWA
• Absence from work during maternity leave or other
parental leave
• Temporary absence from work because of the
carrying out of a voluntary emergency
management activity, where the absence is
reasonable having regard to all the circumstances

Unlawful Termination Under
Workchoices:
Discrimination Grounds under s.659(2)(f)
1. Race;
2. Colour;
3. Sex;
4. Sexual Preference;
5. Age;
6. Physical or Mental Disability;
7. Marital Status;
8. Family Responsibilities;
9. Pregnancy;
10. Religion;
11. Political Opinion;
12. National Extraction; or
13. Social Origin.

Unlawful Termination Under
Workchoices:
Discrimination Grounds under
s.659(2)(f) (Cont)

Section 659(3): Subsection (2) does not prevent a
matter referred to in paragraph (2)(f) from being a
reason for terminating employment if the reason is
based on the inherent requirements of the particular
position concerned.

Unlawful Termination Under
Workchoices:
Discrimination Grounds under
s.659(2)(f) (Cont)
Section 659(4): Subsection (2) does not prevent a
matter referred to in paragraph (2)(f) from being a
reason for terminating a person’s employment as a
member of the staff of an institution that is conducted
in accordance with the doctrines, tenets, beliefs or
teachings of a particular religion or creed, if the
employer terminates the employment in good faith to
avoid injury to the religious susceptibilities of
adherents of that religion or creed.

Unlawful Termination Under
Workchoices:
Burden of Proof (Section 664)
In any proceedings under section 663 relating to a
termination of employment in contravention of section 659 for
a reason (a proscribed reason) set out in a paragraph of
subsection (2) of that section:
a) it is not necessary for the employee to prove that the
termination was for a proscribed reason; but
b) it is a defence in the proceedings if the employer
proves that the termination was for a reason or
reasons that do not include a proscribed reason
(other than a proscribed reason to which subsection
659(3) or (4) applies).

Unlawful Termination Under
Workchoices:
Remedies: no offences

Section 662: contravention of Section 659,
660 or 661 is not an offence.

Unlawful Termination Under
Workchoices:
Remedies: Orders available for
breach of Section 659 under Section
665(1)
a) an order imposing on the employer a penalty of not more
than $10,000;
b) an order requiring the employer to reinstate the employee;
c) subject to subsections (2), (3), (4) and (5), an order
requiring the employer to pay to the employee
compensation of such amount as the Court thinks
appropriate;
d) any other order that the Court thinks necessary to remedy
the effect of such a termination;
e) any other consequential orders.

Unlawful Termination Under
Workchoices:
Remedies: No compensation for
shock etc - Section 665(2)
An amount of compensation ordered by the Court under
paragraph (1)(c) or (d) to be paid to an employee may not
include a component by way of compensation for shock,
distress or humiliation, or other analogous hurt, caused to the
employee by the manner of terminating the employee’s
employment.any other consequential orders.

Unlawful Termination Under
Workchoices:
Remedies: limitation for award
employees - Section 665(3)
Generally, for award-derived employees, compensation
payments must not exceed
•

the total amount of remuneration received by the
employee;

•

or to which the employee was entitled (whichever is
higher);

for any period of employment with the employer during the
period of 6 months immediately before the termination (other
than any period of leave without full pay)

Unlawful Termination Under
Workchoices:
Remedies: limitation for non-award
employees - Section 665(4)
Generally, for non-award-derived employees, compensation
payments must not exceed
•

the total of the amounts determined under
subsection (3)(ie, the previous slide) if the employee
were an employee covered by the subsection; or

•

the amount of $32,000, as indexed from time to time
in accordance with a formula prescribed by the
regulations;

whichever is the lower amount.

Unlawful Termination Under
Workchoices:
Breach of notice provisions: Section
661(2)
Period of continuous
service:
•
•
•
•

Period of Notice

Not more than 1 year: At least 1 week
At least 2 weeks
Greater than 1, less
than 3 years:
Greater than 3, less
At least 3 weeks
than 5 years:
At least 4 weeks
More than 5 years:
(Note: add 1 week if employee over 45 and
has completed 2 years continuous service)

Unlawful Termination Under
Workchoices:
Breach of notice provisions: Section
661(2)
Who Cannot Claim for
Inadequate Notice? (s. 638)
•
•
•
•
•
•
•
•
•

Employees engaged for a specified period of time
Employees engaged for a specified task
Employees under a fixed-term trainee agreement
Employees serving a period of probation if the period is three months or
less (or such reasonably longer period as was agreed in advance)
Casual employees
Employees who are not employed under award derived conditions and
whose remuneration exceeds $94,900 per annum
Seasonal employees
Daily hire employees working in the building and construction industry
or the meat industry
Weekly hire employees performing work in the meat industry whose
termination of employment is solely determined by seasonal factors

Unlawful Termination Under
Workchoices:
Breach of notice provisions - Small
claims procedure - Sections 667,
724, 725
Under Section 667 a party may elect to use the small claims
procedures set out in Section 725. As far as unlawful
termination is concerned, this is only available for
breaches of the notice provisions.
The proceedings are informal, parties are normally
unrepresented, and the limit of awards is $5,000 or such
higher amount as is prescribed.
Procedure only available after AIRC conciliation and issue of
a certificate on the merits of the application (S. 650)

Unlawful Termination Under
Workchoices:
Remedies: breach of notice
provisions - Section 665(7) & (8)
665(7): The Court may make an order requiring the employer
to pay damages equal to the amount which, if it had been
paid by the employer to the employee when the employment
was terminated, would have resulted in the employer not
contravening the notice provisions.
BUT
665(8): If the Commission in earlier arbitration of an unfair
dismissal aspect of the matter has made an order requiring
the employer to pay to the employee an amount in respect of
the remuneration lost by the employee because of the
termination, an order under subsection (7) of this section
must not be made.

Unlawful Termination Under
Workchoices:
Court Costs under Section 666
A party to unlawful termination court proceedings must not be
ordered to pay costs incurred by any other party to the
proceedings unless the court hearing the matter is satisfied
that the first-mentioned party:
a) instituted the proceedings vexatiously or without
reasonable cause; or
b) caused the costs to be incurred by that other party
because of an unreasonable act or omission of the
first-mentioned party in connection with the conduct
of the proceedings.

Unlawful Termination Under
Workchoices:
Time Limits
•

An application for unlawful termination must be lodged
with the AIRC within 21 days after termination of
employment (S. 643).

•
•

The AIRC can extend this period.
The AIRC must try to conciliate the matter, and if
conciliation is unsuccessful, the AIRC must issue a
certificate on the merits of the application (S. 650).

•

At that point, the employee has 28 days to elect whether
to proceed to court (S. 651).
The employee has 14 days to lodge their application
after lodgment of their election (S.663(6))

•

Unlawful Termination Under
Workchoices:
Grant of Legal Assistance
•

Employees who believe they have been
unlawfully terminated may be eligible to receive
up to $4,000 of independent legal advice, based
on the merits of their claim.

•

To be eligible for assistance, the person’s
income prior to termination must be below
$915.70 per week or $47,745 per year.

•

Application through OWS after AIRC issues
merit certificate

Employment Agreements Under
Workchoices
Types
!

!

!

!

!

!

Employee(Collective( between&an&employer&and&a&group&of&
Agreements:&
employees
Union(Collective(
Agreements:&

between&an&employer&and&a&union

Australian(Workplace( between&an&employer&and&an&individual&
Agreements:&
employee
Union(Greenfield(
Agreements:&

between&a&union&and&an&employer&for&a&new&
business&which&does&not&yet&have&employees

Employer(
Greenfields(
Agreements:&

made&by&an&employer&for&a&new&business&which&
does&not&yet&have&employees

Multiple(Business(
Agreements:&

between&an&employer&and&either&a&union&or&a&
group&of&employees

Employment Agreements Under
Workchoices
Required Content
1. Compliance with the Australian Fair Pay and
Conditions Standard (AFPCS) relating to basic
rates of pay, hours of work, annual leave,
personal/carer’s leave, and parental leave
2. Nominal expiry date
3. A dispute settling procedure

Employment Agreements Under
Workchoices
Required Content (Continued)
If the following ‘protected award conditions’ are not
expressly referred to in the workplace agreement, then
they will continue to apply:
• public holidays;
• rest breaks (including meal breaks);
• incentive-based payments and bonuses;
• annual leave loadings;
• monetary allowances (for work expenses, for additional
responsibilities or skills, or for disabilities regarding
particular work conditions or locations);
• penalty rates;
• shift/overtime loadings; and
• outworker conditions.

Employment Agreements Under
Workchoices
Prohibited Content includes:
•

union dues deductions, including payroll facilities for such deductions;

•

employees receiving leave to attend training provided by a trade union;

•

employees receiving paid leave to attend meetings conducted by or made
up of union members;

•

renegotiation of a workplace agreement;

•

rights of unions and employer organisations to participate in dispute settling
procedures unless such representation is at the employer’s or employee’s
choice;

•

the right of entry of union officials;

•

restrictions on engagement of independent contractors and labour hire
workers, including requirements relating to the conditions of such
engagements;

Employment Agreements Under
Workchoices
Prohibited Content includes (continued):
•

the forgoing of annual leave, unless otherwise done in accordance with the
Act;

•

provision of information about employees bound by the workplace
agreement to a trade union unless provision of that information is required
or authorised by law;

•

directly or indirectly requiring a person bound by the workplace agreement
to encourage or discourage another person bound by the agreement to
become or remain a member of an industrial association;

•

permitting persons bound by the workplace agreement to engage in or
organise industrial action;

•

the prohibition or restriction of disclosure details of a workplace agreement
by a person bound by the agreement; and

•

conferring a right or remedy in relation to termination of employment for
reason that is harsh, unjust or unreasonable (this does not apply to a
process for managing employee’s performance or conduct).

Employment Agreements Under
Workchoices
Procedure
•

Employers must take reasonable steps to ensure that
employees either have, or have ready access to, a
written copy of a proposed workplace agreement at
least 7 days prior to the agreement being approved;

•

employers must take reasonable steps to ensure that
employees are given an OEA Information Statement at
least 7 days prior to the agreement being approved
(including information on employer rights and
responsibilities in agreement making, and information
on protections and services available to employees as
part of the agreement making process, although there is
no requirement to explain the terms of the agreement);

Employment Agreements Under
Workchoices
Procedure (Continued)
•

employees can appoint a bargaining agent to assist
them negotiate an Australian Workplace Agreement, an
Employee Collective Agreement, or an Employer
Greenfields Agreement;

•

employers must obtain the approval of the employee(s)
to relevant agreements (note that an employer can
require an employee to make an Australian Workplace
Agreement as a condition of employment);

•

all workplace agreements must be lodged with the OEA
within 14 days of approval.

